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QUESTIONS AND ANSWERS

ABOUT COMPLEMENTARY PROTECTION

What is Complementary Protection?

· Complementary Protection is a system of protection for those who do not meet the Convention definition of a refugee but who have compelling reasons why they cannot return to their country of origin.

· These reasons might include fleeing generalised violence and abuse of human rights that is not necessarily targeted at the individual personally, but is a result of armed conflict or civil war. It can also apply to people who have no nationality or right of return.

· The most important thing to stress is that Complementary Protection should be used to supplement refugee status and never as a replacement for it.

Where is Complementary Protection used?

· There has been a long history of use of Complementary Protection in most other western asylum states, including the United Kingdom, Germany and the USA;

· From 1st May 2004 all 25 states of the European Union will be required to introduce some form of Complementary Protection as part of the process of harmonisation of asylum law. 

What currently happens in Australia?

· There is a system of onshore humanitarian protection available through various sections of the Migration Act (in particular s.417).

· Under s.417 the Minister for Immigration has the power to grant permission to stay in Australia, but this power is discretionary, non-compellable and non-appealable. Therefore the Minister is under no obligation to exercise this power and is under no obligation to explain or justify the reasons why he/she chooses not exercise this power.

· To appeal to the Minister under s.417, an applicant must first go through the refugee status determination system and have failed at the primary and review stages.

· This system is inefficient, cumbersome, a poor use of resources, is not transparent or publicly accountable, is subject to abuse and may not actually meet the protection needs of applicants.

How could Complementary Protection work in Australia?

· Through a single administrative procedure that will first consider whether a person is a refugee and then, if the answer is no, assess whether there are grounds for granting complementary protection.
· The grounds for the granting of Complementary Protection would be derived from Australia’s international treaty obligations, in particular the Convention Against Torture and the two Stateless Conventions which set out specific obligations for States.
· A group of NGOs, including the Refugee Council, Amnesty International and the National Council of Churches has developed a model to show how Complementary protection could operate in Australia:
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· The above model allows for an assessment of an applicant’s eligibility for complementary protection at each stage of the determination process, thereby ensuring that those entitled to protection receive it at the earliest possible time, thus saving time and resources.

Under the proposed framework, people who should be considered for complementary protection would include, inter alia, those who:

· have no nationality nor right of residence elsewhere;

· would face torture if returned to their country of origin;

· come from countries where their lives, safety or freedom is likely to be threatened by the indiscriminate effects of generalised violence, foreign aggression or internal conflict;

· come from countries where there is significant and systemic violation of human rights and/or a breakdown in the rule of law;

· would face serious human rights violations if compelled to return.

For further information about the proposed Complementary Protection Model, 

look on the Refugee Council’s website at www.refugeecouncil.org.au.
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RCOA represents over 90 organisations working with and for refugees in Australia and around the world.
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